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MENTAL CAPACITY ACT 2005 
 
Summary 
 
Mental capacity means being able to make your own decisions, The Mental Capacity Act 2005 helps people to make 
their own decisions. The Mental Capacity Act law started in 2007.  
 
The Act will affect people in England and Wales. The Act affects people who are 16 years or older It also protects 
people who cannot make their own decisions about some things, for example people with learning disabilities or 
mental health problems. This is called “lacking capacity”.  
 
The Act tells people: 
 

• what to do to help someone make their own decisions about something 
• how to work out if someone can make their own decisions about something 
• what to do if someone cannot make decisions about something sometimes. 

 
What the Mental Capacity Act covers. This information tells individual’s about:  
 

• The big ideas behind the Act  
• The new things the Act introduces.  

 
These include things like: 
 
–  New Lasting Powers of Attorney and deputies  
–  A new Court of Protection  
–  A new Office of the Public Guardian  
–  A new criminal offence  
–  A new Independent Mental Capacity Advocate service. 
–  A Code of Practice that will tell people how to make sure they are following the Act 
 
Other things the Act introduces   
 
The Act also sets out the rules on:  

• Doing things in connection with care and treatment 
• Advance decisions to refuse treatment  
• Research involving people who lack capacity. 

 
 The rest of this information explains more about these things. 
 
Mental Capacity Act - The Big Ideas  
 
This is a list of the 5 most important things people must do and think about when using the Act.   
 
These are:  
 
1. Start off by thinking that everyone can make their own decisions.  
2. Give the person all the support they can to help them make decisions.  
3. No-one should be stopped from making a decision just because someone else thinks it is wrong or bad.  
4. Anytime someone does something or decides for someone who lacks capacity, it must be in the person’s best 
interests - there is a checklist for this.  
5. When they do something or decide something for another person, they must try to limit the person’s own 
freedom and rights as little as possible.  
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Assessing Capacity 
 
No one can assume individual’s lack capacity because of  

• how old the individual is  
• how an individual looks 
• how an individual behaves.  

 
If someone needs to make a decision for the individual, they must be sure that individual’s cannot make the decision 
individual’s. No-one can assume that individual’s cannot make the decision individual’s just because:  

• individual have a disability  
• individual cannot make more complicated decisions  
• individual has not been able to make decisions like that in the past.  

 
Best Interests 
 
If someone has to make a decision for an individual’s because the individual cannot make it, they must decide what 
best interests is in the individual. To work out what is in individual’s best interests they must listen to what individual 
wants, ask people who know individual and make sure they are involved. No one can decide what is in the 
individual’s best interests just because of:  
 

• how old they are  
• how they look  
• how they behave.  

 
What sort of things are not covered by the Act?  There are some decisions that can never be made under the Act by 
another person for someone who lacks capacity. 
 
 
Decisions that cannot be made on behalf of someone else include: 
 
•  whether to get married or make a civil partnership 
•  whether to have sex  
•  placing a child for adoption  
•  voting at an election.  
 
Doing things in connection with care or treatment  
 
If the individual needs care or treatment, someone can give the individual the care or treatment they need. This may 
happen because individual’s need help to decide what care or treatment the individual wants because they cannot 
decide on their own because they do not have capacity at the time. The person caring or giving treatment must 
follow the best interest’s checklist to decide what is in the individual’s best interests.  
 
If the individual has made a Lasting Power of Attorney, an advance decision to refuse treatment, or have a deputy, 
then they would make these decisions if the individual lacks mental capacity.  
 
What happens when someone lacks capacity to make a decision?  
 
Best Interests Decision  
The law says that it is important that every reasonable effort has been made to try to support people to make their 
own decisions. If a person is unable to make a particular decision and hasn’t made plans about this in advance then 
someone else, such as a Shared Lives Carer or other professional, will have to decide what should happen. In these 
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circumstances the person should still be involved in the decision-making process as much as possible and all actions 
and decisions must be taken in their best interests.  
 
How does someone work out what would be in my best interests?  
 
Although there is no single definition of what would be in a person’s best interests, the new Act gives a non-
exhaustive checklist of things that must be considered when another person is making a decision for someone else:  
 

• Whether the decision can be delayed in case they regain the ability to make the decision in the future, for 
example, as a result of recovering from an episode or illness, learning new skills, or getting support with 
communicating their wishes.  

• The law says that when someone is working out what is in the best interests of another person, they 
cannot make a decision based merely on their appearance, age, medical condition, or behaviour.  

• When deciding what would be in their best interests all the relevant information needs to be considered, 
and it is important to involve them as much as possible in decisions affecting them.  

• Their wishes, feelings, values and beliefs. This includes any views they have expressed in the past that 
would help to understand what their wishes and feelings might be. This may be things they have said to 
other people, how they have behaved in similar circumstances in the past and especially things they have 
written down. This places them at the centre of any decision being made on their behalf.  

• The views of their family members, parents, carers and other relevant people who support them or are 
interested in their welfare, if this is practical and appropriate. If they have named someone particular or 
given someone powers to decide for them then they should be consulted.  

• If decisions are being made about treatment that is needed to keep them alive, people are not allowed to 
be motivated by a desire to bring about their death, and they must not make assumptions about the 
quality of their life.  

 
This checklist is not intended to be all-inclusive and other relevant factors may need to be considered when making a 
‘Best Interests Decision’, along with conferring with other interested parties. Not all of these checklist factors above 
will be applicable, but it is still necessary to consider each of these, even if it is found that they are not relevant to 
the particular decision. Anything else that is relevant must be considered even if it is not included in the checklist.  
 
The Best Interests Checklist can be summaries as follows:  
 
Best Interests Checklist:  
 

• Consider all the relevant circumstances - and  
• Consider a delay until the person regains capacity? - and  
• Involve the person – and  
• Not be motivated to bring about death - and  
• Consider the individual’s own past and present wishes and feelings - and  
• Consider any advance statements made - and  
• Consider the beliefs and values of the individual- and • Take into account views of family and informal 

carers - and  
• Take into account views of Independent Mental Capacity Advocate (IMCA) or other key people - and  
• Show it is the least restrictive alternative or intervention  
 

The Act provides a checklist that must be followed when making best interest decisions. The list is not exhaustive so 
other factors may be considered. The focus is on the person lacking capacity rather than the decision maker’s own 
personal views. The decision maker must ask what the person who lacks capacity would have wanted.  
Other key people could include Lasting Power of Attorneys or a deputy appointed by the Court of Protection. When 
recording Best Interests Decision you should address each of the points in Best Interests Checklist.  
 
Additionally you must also:  
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1. Demonstrate that you have carefully assessed any conflicting evidence  
2. Provide clear and objective reasons why you are acting in the person’s best interests.  
 
Example: Emma has been very unwell with stomach pains for two months. She has a learning disability and is scared 
of hospitals. The doctor is very concerned about Emma’s health and wants to do a test that will involve Emma having 
a tube put down her throat. The doctor has spoken to Emma’s Shared Lives Carer who confirmed that, to their 
knowledge, there is a family history of stomach cancer (Emma’s parents are now both dead). The doctor’s starting 
point is that Emma has capacity and he needs her consent to treat her.  
After discussing the test with Emma, the doctor feels that Emma does not understand all the pros and cons of the test 
and therefore lacks the capacity to give or refuse consent. Taking into account further discussions with Emma’s 
Shared Lives Carer and Social Worker and how ill Emma is, the doctor decides it is in her best interests that she has 
the test. T 
 
The role of the Shared Lives Carer in this situation is to support the Best Interests Decision- making process by 
providing relevant information pertaining to the situation. The Data Protection Act and issues around confidentiality 
still apply and the Shared Lives Carers must still obtain Emma’s consent to provide the information requested. They 
should also obtain guidance from their Scheme Worker as to disclosing Emma’s personal details.  
 
Functional Test  
The person lacks the capacity to make a decision themselves if:  
 
1. They cannot understand the information about the decision that needs to be made  
2. They cannot retain the information for long enough to make a decision  
3. They cannot understand the long-term implications of their decision or weigh up the pros and cons  
4. They cannot communicate their decision. This could be by any possible means, such as talking, using sign 
language or even simple muscle movements such as blinking an eye or squeezing a hand. 
 
The Act does not cover decision relating to:  
 

• Consent to sexual relations; consent to divorce or dissolution of a civil partnership;  
• Consent to a child being placed for adoption or to making an adoption order or voting.  
• There are also several tests of capacity that have been produced following judgments in court cases. These 

are known as common law tests. They cover capacity to:  
• Make a will;  
• make a gift (although attorneys can also make gifts); 

 
Lasting Power of Attorney 
 
Lasting Power of Attorney (LPA) is a legal document where the individual can say in writing who they want to make 
certain decisions for them, if they cannot make them for themselves. This person is called an attorney. Individual’s 
will be able to make a Lasting Power of Attorney, but only make this legal document if they understand what it 
means. 
 
Individual’s can already do this for property and money. they would do this using an Enduring Power of Attorney 
(EPA). The Mental Capacity Act has a new kind of power of attorney called a Lasting Power of Attorney (LPA). The 
attorney must act in the best interests of the person lacking mental capacity. 
 
This new power can include decisions about: 
 

• Health, like if individual’s should have an operation 
• Welfare, like deciding which house is best for them 
• Property, like if individual’s need to sell individual’s house 
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• Money, like looking after a lot of money. 
 
 
 
 
Deputies 
 
The Court of Protection may make someone a deputy.  The deputy can make certain decisions for individuals if they 
cannot decide everything for themselves. The Court can start making people deputies. The Court will know what the 
deputy is allowed to do and what they are not allowed to do. 
 
The deputy must act in the persons best interests. A deputy will only be appointed if it is in individual’s best 
interests. It will not happen if individual’s have made a Lasting Power of Attorney. 
 
The Public Guardian will keep an eye on what the deputy does. Sometimes the Court might need to make just one 
decision for individual’s, so it will not need to appoint a deputy. The Judge will just make the decision. This is called 
"a single order of the court". Advance Decisions to Refuse   
 
Treatment.  
 
Sometimes a doctor needs to treat a person who does not have the mental capacity to say whether they want a 
particular treatment or not. An advance decision is when someone who has mental capacity decides that they do not 
want a particular type of treatment if they lack capacity in the future. A doctor must respect this decision. An 
advance decision must be about treatment the individual wishes to refuse and when they wish to refuse it.  
 
If the advance decision refuses treatment which may help keep individual’s alive, it must say this clearly and be 
signed by the individual. Another person can sign an advance decision for individual’s but only if they agree and they 
can see them sign it. People have to think very carefully before making an advance decision. Individual’s are free to 
make an advance decision if they want to, but no one should force the individual to make it. It is their choice and 
they must understand what it means.  
 
New Independent Mental Capacity Advocate (IMCA) 
 
The Act sets up a new service – the Independent Mental Capacity Advocate (IMCA).  
 
They will help people who have no family or friends. They will help people when important decisions have to be 
made involving health services and local authority services like social services and housing departments. These 
include decisions about serious medical treatment or moving to a hospital or care home. The Independent Mental 
Capacity Advocate may become involved in other types of decision as well such as adult protection and care reviews. 
The Act says what the Independent Mental Capacity Advocate service must do. The Government has produced more 
rules about how this service should be run.  
 
Research 
 
The Mental Capacity Act has very strict rules about research.  
 
This is to make sure useful research can take place and at the same time protect people who do not have the mental 
capacity to say if they want to take part in research or not. A group of independent people will need to decide if the 
research follows the rules. Groups known as Research Ethics Committees will do this. The rules will start in October 
2007. The rules are:  
 

• the research work must be safe and must be about the condition the individual has  
• it must be likely to help individual’s or people with conditions like theirs  
• the risk of harm and hassle to the individual is as small as possible  
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• individual’s must be happy to take part - if they show they do not want to take part anymore, the research 
must stop  

• family, carers or an independent person must agree that the person can take part in the research and can 
refuse if they think individual’s would have refused.  

 
 
New Court of Protection 
 
The new Court of Protection is a court. It will deal with everything to do with the Mental Capacity Act. It will help 
when an individual cannot say or decide what to do. There will be a judge, people will discuss difficult case and the 
judge will decide what is best.. People won't always have to go to the Court itself to do this. Sometimes the case can 
be decided by letter. The Court might decide about:  
 

• whether individual’s should have an operation especially if individual’s family and the doctors don't agree 
and individual’s cannot decide for individual’s  

• how individual’s money should be handled if individual’s cannot decide individual’s and anything else where 
someone needs to make a decision for individual’s because individual’s cannot decide for individual’s but 
people cannot agree on what is best.  

 
New Public Guardian 
 
The Public Guardian will:  
 

• be in charge of the Office of the Public Guardian which will help the Court by looking after the paperwork 
and applications for Lasting Powers of Attorney and deputies  

• keep an eye on deputies to make sure they are doing their job properly  
• work with the police and social services when they think that somebody may have been abused.  
• the Public Guardian and the Office of the Public Guardian will start to work from October 2007.  

 
The Public Guardian will make a report every year. A group of people chosen by the Government, called the ‘Public 
Guardian Board’, will look at how the Public Guardian does its job.  
 
Other ways the Act protects people. There are other ways the Act also helps protect people who may lack capacity. 
 
 
It is against the law to badly treat someone who may lack capacity that individual’s care for or look after. This is 
called a criminal offence.  
 
Code of Practice 
 
There will be a Code of Practice that will tell people how to make sure they are following the Mental Capacity Act.  
 
Some people - like nurses, doctors, social workers or anyone who is getting paid for the job they do - will have a duty 
to pay attention to the Code.  They will need to know what the Code says.  We will encourage families, carers and 
others to read the Code and use it as advice about treating people who do not have mental capacity.  
 

Deprivation of Liberty Safeguards (DoLS) 
 
What are the Deprivation of Liberty Safeguards? 
 
The MCA is a legal process by which local authorities and Primary Care Trusts (PCTs) can protect adults who lack 
mental capacity to make decisions about their care or treatment. It allows local authorities and PCTs to ensure that 
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adults lacking mental capacity receive the care or treatment that they require when they are residents in Care 
Homes or hospitals even if this requires some restriction on their freedom.  
 
When these restrictions go beyond those for which the Mental Capacity Act provides protection, for both the patient 
and professional carer, special safeguards need to be considered to ensure that the patient’s rights and freedoms 
are protected. These safeguards are called DoLS. They mean that a professional assessment needs to be  
undertaken. This then determines the need to detain the person and provides a legal way of reviewing the decision.  
 
When might a person lack capacity? 
 
For the purpose of the MCA, a person lacks capacity if at any material point in time they are unable to make a 
decision for themselves in relation to a particular matter, because of an impairment of, or disturbance in, the 
functioning of the mind or brain (for example, a disability, condition or trauma). It does not matter whether the 
impairment disturbance is permanent or temporary. 
 
Who can be cared for or treated under DoLS? 
 
DoLS only affects people who lack mental capacity who are resident in Care Homes or hospitals. The wider provisions 
under the Mental Capacity Act are normally sufficient to enable professional carers to provide care or treatment in 
care homes or hospitals. In exceptional circumstances some people require carers to restrict their freedom of  
movement in Care Homes or hospitals to provide care or treatment which if they were not detained, would place 
them at risk of significant harm.  
 
What are the rights of a patient who has been deprived of their liberty? 
 
A person who is deprived of their liberty must have somebody, who is not a paid carer, to represent them and 
advocate for them. A person deprived of their liberty, or their representative, can challenge the authorisation if they 
believe that any of the six parts of the assessment are flawed or have subsequently changed. 
 
How long can a person be deprived of their liberty? 
A person cannot be deprived of their liberty for longer than a year but in most cases the term would be expected to 
be much shorter. If it is considered by the Care Home or hospital that a person needs to be detained for a further 
period another assessment needs to be undertaken. 
 
Age Assessment ― 
The person must be 18 years old or over. 
 
Mental Capacity Assessment ― 
The person is assessed as lacking the mental capacity to make a decision about the care or treatment they receive in 
a Care Home or hospital. 
 
Mental Health Assessment ― 
The person must have a ‘mental disorder’ as defined under the Mental Health Act 1983. 
No Refusals Assessment ― 
The person must not have made an advanced decision or have a donee* under a lasting  
power of attorney or a court appointed deputy who is in opposition to the proposed care or treatment. 
Eligibility Assessment ― 
This relates specifically to the relevant person’s status or potential status under the Mental Health Act 1983. 
Best Interest Assessment ― 
It must be considered to be in the person’s best interest for them to be deprived of their liberty. 



 

8 
 

* A donee is someone appointed under a Lasting Power of Attorney who has the legal right  
to make decisions within the scope of their authority on behalf of the person (the donor)  
who made the Lasting Power of Attorney. 
 
Who carries out the assessments? 
Two specially qualified professional are necessary to carry out the assessments. One must be a doctor and the other 
must either be a nurse, a social worker, an occupational therapist or a clinical psychologist. At least one of them 
must be qualified to undertake an assessment under the Mental Health Act. The assessors are independent of the  
Supervisory Body. 
 
What are the six parts of the assessment criteria?4 
How can the process be challenged? 
If the patient or their representative believes that a DoLS authorisation would not be in their best interest they can 
apply to the Court of Protection to decide whether an assessment should proceed. If an assessment has already 
been completed and an authorisation granted the patient, or their representative, can request a review from the  
PCT or Local Authority or make a complaint. In any event they can apply directly to the Court of Protection to review 
the process. 
 
What is the role of the Local Authority or PCT (Supervisory Body)? 
Local Authorities and PCTs, known as Supervisory Bodies, have been given powers and responsibilities in law for 
facilitating Deprivation of Liberty applications and assessments as well as authorising them when necessary (when 
the Best Interest Assessor determines that the Deprivation of Liberty is in a person’s best interest). 
 
What powers do care homes and hospitals (Managing Authorities) have? 
If a care home or hospital, known as Managing Authorities, anticipates that a resident or patient will need to be 
cared for in a way which will result in them being deprived of their liberty within the next 28 days they must apply to 
the Supervisory Body for standard authorisation of the Deprivation of Liberty. If a Care Home or hospital believe that 
they are actually depriving somebody of their liberty at any point in time, then they must grant an urgent 
authorisation themselves which can last up to seven days. At the same time they must refer the patient to the 
Supervisory Body for assessment for a standard authorisation.  
 
What happens if the independent assessors decide that a deprivation of liberty is not in the person’s best 
interest? 
If the Best Interest Assessor decides that depriving someone of their liberty is not in the patient’s best interest, then 
the Care Home or hospital must review their care plan and any restrictions on freedom so that they do not 
unlawfully deprive the patient of their liberty. 
 




